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Presently before the Court are the Report and Recommendati on
of United States Magi strate Judge Charles B. Smith on cross-
notions for summary judgnment, and Plaintiff Stanley DeShields’
(“Plaintiff”) objections thereto. Plaintiff seeks judicial
review of the decision of Defendant Conm ssioner of the Soci al
Security Adm nistration (“Defendant”) denying his application for
suppl emental security inconme (“SSI”) under Title XVl of the
Soci al Security Act, 42 U S.C. 8§ 1381-1383f. Magistrate Judge
Smth recomends that the Court grant Defendant’s notion for
sumary judgnent and deny Plaintiff’s notion for sunmary
judgnment. Upon careful and independent consideration of the
adm ni strative record, for the follow ng reasons, this Court
OVERRULES Plaintiff’s objections, and APPROVES and ADOPTS
Magi strate Judge Smth’s Report and Recomrendation. Accordingly,
we DENY Plaintiff’s notion for summary judgnment and GRANT

Def endant’ s notion for sumary judgnent.



. BACKGROUND

A Procedural History

Plaintiff filed a protective application for SSI on Novenber
19, 1996, claimng disability due to a gunshot wound
(cerebrovascul ar accident) in his spine, back pain, problens with
his right shoul der, knee and foot, depression, hypertension,
blurry vision and dizzy spells, shortness of breath and di abetes.
(R 21, 140-148, 241-244.) The claimwas denied initially and on
reconsi deration. (R 96-98, 101-103.)

Plaintiff then requested a hearing before an Adm nistrative
Law Judge (“ALJ”), which was originally scheduled for July 1,
1998. (R 104, 108.) Due to an alleged transportation strike,
Plaintiff did not attend on that date, and ALJ Malvin B
Ei senberg continued the hearing to Novenber 17, 1998. (R 37-
38.) Plaintiff appeared at that hearing, w thout counsel,
indicating that he believed a state attorney woul d be avail abl e
to represent him! (R 38.) The ALJ reschedul ed the hearing
for January 14, 1999, to allow Plaintiff additional tinme to
secure counsel. (R 39-40, 44.) The ALJ enphasi zed, at that
time, that the case would not be relisted again and that, if
Plaintiff desired, Plaintiff was to obtain representation well in

advance of the hearing date. (R 40-43.)

! Plaintiff had previously been advised, by |letter dated
August 19, 1997, of both his right to representation and the
avai lability of referral sources. (R 106-07.)
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On January 14, 1999, the hearing before the ALJ took pl ace.
(R 44-91.) Wiile still unrepresented, Plaintiff testified,
along with vocational expert (“VE') Margaret Preno. 1d. On June
25, 1999, the ALJ issued his decision finding Plaintiff not under
a “disability” as defined in the Social Security Act. (R 18-
30.) The Appeals Council thereafter denied Plaintiff’s request
for review, making Defendant’s decision to deny benefits final.
(R 8-9.)

Havi ng engaged | egal counsel, Plaintiff seeks judici al
review of the ALJ's finding of “not disabled,” and objects to
Magi strate Judge Smith' s Report and Recomrendati on
Specifically, Plaintiff contends that Defendant’s denial nust be
reversed because substantial evidence does not support the
conclusion that he can performa limted range of |ight work.
Plaintiff further contends that the ALJ based his determ nation
on an i nadequately devel oped record, failed to analyze the
evi dence presented, m sapplied the | egal standard for determ ning
the severity of Plaintiff’s inpairnents, and inproperly relied on
the VE' s testinony that did not reflect all of the Plaintiff’s

i npai rment s.

B. Fact ual Background
Plaintiff was born on Cctober 18, 1946, making himfifty-two

at the tinme of the ALJ's decision. (R 59-60.) He has an



el event h- grade education, and his past relevant work included
positions as a tractor trailer driver with two different

conpani es from Cctober 1977 to Novenber 1985. (R 157, 172.)

1. Exam nati on by Evel yn Sabugo, M D

On Novenber 30, 1996, Plaintiff’'s famly physician, Evelyn
Sabugo, M D., provided a nedical source statenent. She expl ai ned
that she had been treating Plaintiff from June 1985 to Novenber
1996 on a sporadic basis of two to three tinmes per year. She
di agnosed Plaintiff with hypertension, cardiovascul ar di sease
Wi th seizures in April 1995 that affected his speech, |ow back
pain as a result of a penetrating gunshot wound and weakness in
his right arm (R 213.) She further noted that he has sone
parathesia in his upper right extremty. (R 214.) The only
treatment she prescribed for his back pain was rest and use of
Lodine. (R 213.) She also noted that Plaintiff took Cardi zem
daily (R 215), which is used to treat high blood pressure. (R
232.)

Dr. Sabugo’s exam nation of that sanme date reveal ed no
paravertebral mnmuscle spasmand no atrophy, but did note positive
straight leg raises on both legs. (R 213-14.) Plaintiff’s
range of notion was normal in the cervical region, and slightly
limted in the lunbar region. (R 214.) Dr. Sabugo descri bed

Plaintiff’s gait as steady and commented that he did not need an



assistive device for anbulation. (R 214.) Observing
Plaintiff’s nobility/agility, Dr. Sabugo remarked that Plaintiff
had difficulty wal king on his heels and toes and squatting, but
only slight difficulty getting on and off the exam ning table and
no difficulty arising froma chair. (R 215.) She opined that
he could Iift and carry up to twenty-five pounds frequently and
up to fifty pounds occasionally. (R 217.) Further, Dr. Sabugo
stated that Plaintiff nmust periodically alternate sitting and
standi ng at two-hour intervals, that he should only occasionally
clinb, stoop, kneel, crouch and crawl, and that he was limted in
pulling and dexterity. (R 217-18.) She gave himno limtations
i n standi ng, wal ki ng, bal anci ng, pushing, seeing, hearing and
speaking. (R 217-18.)

In January 1997, Dr. Sabugo conpleted an Enployability
Assessnent Form indicating that Plaintiff would be tenporarily
di sabled for a period of two nonths, until March 3, 1997. (R
221.) At that tine, Dr. Sabugo diagnosed hi mw th hypertensive
cardi ovascul ar di sease that was under control, with a secondary
di agnosi s of degenerative osteoarthritis in his back and weakness
and nunbness in his right arm (R 221.) She stated that her
assessnent of “tenporarily disabled” was subject to further

eval uation of the right armweakness. (R 221.)



2. Consul tation with Martin Gol dstein, MD.

As recomrended by Dr. Sabugo, on February 11, 1997,
Plaintiff underwent consultation with neurol ogist Martin
Gol dstein, MD., a state agency physician. Reviewing Plaintiff’s
hi story, Dr. Goldstein noted that Plaintiff had been shot in the
shoul der thirty years prior and the bullet had | odged up agai nst
his spine before it was renoved. (R 222.) Plaintiff indicated
that he continued to work at that time, but suffered nultiple
synpt ons, including shortness of breath and pain in his back.

(R 222.) He further reported that, approximtely a year-and-a-
hal f prior, he had a seizure that “was sone kind of a stroke,”
whi ch caused tenporary paralysis on his right side. (R 222.)

Al though Plaintiff attenpted to return to work as a tractor
trailer driver follow ng the stroke, he stated that he could not
do so. (R 222.) According to Dr. Goldstein’s summary,

Plaintiff was on Lodine twice a day for pain, Trental tw ce a day
for circulation and Cardi zem once a day for blood pressure. (R
222.)

Upon neurol ogi cal exam nation, Dr. CGoldstein found Plaintiff
to have full range of notion, but noted that he had pain at the
extrenmes. (R 222-23.) He had no pathol ogic reflexes of any
kind. (R 223.) Dr. CGoldstein comented that Plaintiff
mai ntained a fairly normal, although slow, gait and stood with

his feet together. (R 223.) Hs armand grip strength on the



right was dimnished, but only mldly. (R 223.) Oherw se, he
coul d do gross and dexterous mani pul ati ve functions, get on and
off a chair without difficulty, dress and undress hinself, hear,
under st and, produce and sustain normal speech. (R 223.) Wile
he bent forward with pain, he could bend his knees in order to
reach his toes. (R 223.) Further, Dr. CGoldstein found no
muscl e atrophy or sensory deficit. Utimtely, he di agnosed
Plaintiff as follows: (1) post-gunshot wound with back pain as
described; (2) post-cerebrovascul ar accident with history of
seizure and mld hem paresis? on the right; and (3) adjustnent

di sorder with depression by observation and patient’s description
of his unhappi ness of not being able to work. (R 223.) The
prognosi s was guarded. (R 223.)

Dr. CGoldstein also conpleted a Medical Source Statenent of
Claimant’s Ability to Perform Wrk-Related Activities. (R 224.)
He opined that Plaintiff could occasionally lift and carry fifty
pounds, could wal k between two and six hours, sit for six or nore
hours and could only occasionally clinb, balance, stoop, kneel,
crouch and crawl. (R 224-25.) Oherwise, Plaintiff had no
limtation on pushing and pulling, reaching, dexterity, seeing,

heari ng and speaking. (R 225.)

2 Hem paresis is a weakness affecting one side of the
body. Stedman’s Medical Dictionary (27'" ed. 2000).
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3. Revi ew by Lel and Patterson, M D.

In March 1997, Leland Patterson, MD., a state agency
physician, reviewed Plaintiff’s nedical records to date and
provi ded a Physical Residual Functional Capacity Assessnent. He
opined that Plaintiff could occasionally lift up to twenty
pounds, frequently lift up to ten pounds, stand/wal k about six
hours, sit about six hours and was unlimted in pushing and
pulling. (R 206.) Further, Plaintiff had occasi onal
l[imtations in clinbing, balancing, stooping, kneeling, crouching
and crawling. (R 207.) Dr. Patterson gave himno nmanipul ative,
vi sual, comrunicative or environnmental limtations. (R 208-09.)
In June 1997, that evaluation was affirnmed by B. Kushner, M D.
anot her state agency physician. (R 212.)

Dr. Sabugo, Plaintiff’'s famly physician, thereafter
provi ded a one-page sunmary of Plaintiff’s nedical records from
January 30, 1997 to Decenber 21, 1998. Her diagnoses incl uded
degenerative osteoarthritis, chronic |ow back pain secondary,
hypertensi ve cardi ovascul ar di sease and weakness and nunbness in
the right upper extremty. (R 236.) Dr. Sabugo noted that
Plaintiff was taking Naproxen, an anti-inflanmtory drug used to
relieve synptons of arthritis, Cardizemand a third medication
for severe pain. (R 236.) Copies of blood work done on January
7, 1997 and Decenber 4, 1998 were attached to the report. (R

237-38.)



4. Adm ni strative Hearing

At the January 14, 1999 admi nistrative hearing, Plaintiff
testified about the extent of his alleged disability. (R 68.)
He indicated, “[h]lalf the tinme | wake up and can’t even nove.
Ch, boy. And, | stay in alot of pain. | lost a lot of jobs by

| couldn’t go to work behind that.” (R 68.) He stated

that he had not worked since Novenber 1985. (R 69.) Plaintiff
further remarked that, although he had been to the energency room
tw ce due to hypertension, he had only been hospitalized when he
was shot. (R 71-72.) Plaintiff indicated that he had wal ked
three to four blocks to attend the hearing and that he could
stand about twenty mnutes. (R 73, 75.) He stated that he
could not clinb stairs too often and could only lift about five
pounds. (R 77-78.)

As to his daily activities, Plaintiff explained that, for
the past ten years, he had been getting up at approxinmately 1:00
to 2200 pom (R 79-80.) He did no chores around the house
since his famly usually canme by to do themfor him (R 81.)
Hi s sole social activity was sitting with his famly and tal ki ng.
(R 80-81, 84.) Further, the only physician he saw was Dr.
Sabugo. (R 81.) He testified that he watched approxi mately one
hal f-hour to one hour of television per day and ot herw se sl ept
nost of the day. (R 84.)

Following Plaintiff’s testinony, the ALJ questioned the VE



regarding Plaintiff’'s capacity to perform substantial gainful
activity. In his first hypothetical, the ALJ asked the VE to
fully credit all of Plaintiff’s testinony regarding al
[imtations fromall sources. (R 85.) The VE indicated that,
according full weight to Plaintiff’s testinony that he spends
nmost of the day sl eeping, she could identify no jobs for him
(R 85.) 1In a second hypothetical, the ALJ asked the VE to
consider Plaintiff’s age, education and past rel evant work
experience, assune that he could regularly lift and carry ten
pounds and occasionally twenty pounds, afford himthe option to
sit and stand at his own discretion and assune that his wal king
and standing is limted. Further, the ALJ instructed the VE
that, although Plaintiff has no inpairnment of the upper extremty
for gross novenment, he should not be doing any fine-fingered
mani pul ation with the right upper extremty, should not drive,
shoul d not work at heights and should not work around dangerous
machi nery with noving parts. (R 85-86.) Based on the second
hypot hetical, the VE opined that Plaintiff was capabl e of
performng certain unskilled, entry-level jobs at a |ight
exertional level, including a hand packer, an assenbler and an

interviewer. (R 87-88.)

5. ALJ' s Deci sion

On June 25, 1999, the ALJ rendered his decision finding
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Plaintiff not disabled. Specifically, he determ ned that
Plaintiff had a history of a cerebrovascul ar accident, a back
probl em and a right shoul der problem all of which constituted
severe inpairnments, but did not neet or equal any of the Listings
in Appendi x 1, Subpart P, Regulation No. 4. He deened
Plaintiff’s knee problem foot problem leg problem arthritis,
adj ust ment di sorder with depressed nood, hypertension, blurry
vision, shortness of breath and di abetes to be non-severe
inmpairnments. (R 28.) Thereafter, the ALJ found Plaintiff’s
all egations of totally disabling limtations of pain not entirely
credi bl e and concl uded that he had the residual functional
capacity to performthe exertional demands of a limted range of
l[ight work. (R 29.) Crediting the VE s testinony, the ALJ
noted that Plaintiff could performother jobs in the |ocal and
nati onal econony, thereby making himnot disabled under the

Social Security Act. (R 30.)

1. STANDARD COF REVI EW

The Social Security Act provides for judicial review of any
“final decision of the Conm ssioner of Social Security” in a
disability proceeding. 42 U S.C. § 405(g). The district court
may enter a judgnent “affirm ng, nodifying, or reversing the
deci sion of the Conm ssioner of Social Security, with or wthout

remandi ng the cause for a rehearing.” 1d. However, the
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Commi ssioner's findings “as to any fact, if supported by
substanti al evidence, shall be conclusive.” 1d. Accordingly,
the Court's scope of reviewis “limted to determ ni ng whet her

t he Comm ssioner applied the correct |egal standards and whet her
the record, as a whole, contains substantial evidence to support

the Comm ssioner's findings of fact.” Schwartz v. Halter, 134 F.

Supp. 2d 640, 647 (E.D. Pa. 2001).

Subst anti al evidence has been defined as “nore than a nere
scintilla” but somewhat |ess than a preponderance of the
evi dence, or “such rel evant evidence as a reasonable m nd m ght

accept as adequate to support a conclusion.” Richardson v.

Peral es, 402 U.S. 389, 401 (1971); Jesurumyv. Sec. of the United

States Dep't of Health & Human Servs., 48 F.3d 114, 117 (3d Cr

1995). The standard is “deferential and includes deference to
i nferences drawn fromthe facts if they, in turn, are supported

by substantial evidence.” Schaudeck v. Commir of S.S. A, 181 F.3d

429, 431 (3d Gir. 1999).

In review ng Magi strate Judge Smith' s Report and
Reconmendation, this Court nust review de novo only “those
portions” of the Report and Recomendati on “to which objection is

made.” 28 U.S.C. § 636(b)(1).
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I11. DI SCUSSI ON

Plaintiff filed objections to Magistrate Judge Snmith’s
Report and Reconmendation. First, Plaintiff argues that he did
not knowi ngly waive his right to counsel and was prejudi ced by
the | ack of counsel. Second, Plaintiff contends that the ALJ
failed in his duty to analyze the evidence by m scharacteri zing
t he conclusions of Dr. Coldstein. Third, Plaintiff clains that
the ALJ failed in his duty to develop the record with respect to
Plaintiff’s nmental inpairnments. Finally, Plaintiff argues that
the ALJ erred in relying on the testinony of the VE to determ ne
that jobs existed in sufficient nunbers in the national econony

for a person with Plaintiff’'s [imtations.

Magi strate Judge Smth, in his thorough and well-reasoned
Report and Recommendation, found that the ALJ' s determ nation net
t he substantial evidence threshold. Plaintiff’s objections to
t he Report and Reconmendati on reassert the very sane argunents
presented to Magi strate Judge Smth. Neverthel ess, upon
i ndependent revi ew and consi deration of the entire record, this

Court addresses each of Plaintiff’s objections in turn.

A Plaintiff’s R ght to Counse

Plaintiff objects to the characterization of his attenpts to

obtain counsel, specifically, that his inability to obtain
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counsel “constitutes an effective and inplicit waiver.” Report
and Recommendation at 16. Plaintiff objects that the Report and
Recomendati on pl aces undue enphasis on the nunber of tines that
he appeared before the ALJ, and fails to afford due weight to his
expl anation that he was expecting to be represented at the
hearing and did not understand why the person whom he believed

was representing himdid not appear.

A claimant who wi shes to be represented by counsel at a
soci al security hearing may have that representation. 42 U S. C
8§ 406. An ALJ that infornms claimants of their right to
representation by counsel during the adm nistrative hearing
shoul d al so state that counsel is available to represent indigent

claimants wi thout charge. Singleton v. Schweiker, 551 F. Supp.

715, 721 (E.D. Pa. 1982). The United States Court of Appeals for
the Third Grcuit has determ ned, however, that the nere |ack of

counsel is not sufficient cause for renmand, w thout sonme show ng
of either clear prejudice or unfairness at the adm nistrative

| evel . Donpzik v. Cohen, 413 F.2d 5, 9 (3d Cr. 1969).

Plaintiff argues that the ALJ proceeded with the January 14,
1999 hearing over his objections, citing to an exchange with the
ALJ wherein Plaintiff states that he believed he was represented
by an attorney who did not appear at the hearing. (See R 48-51,
55, 70-71.) However, a review of yet other comunications, and

exchanges that took place between Plaintiff and ALJ, denonstrates
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a repeated enphasis that the burden fell on Plaintiff to secure
counsel. Specifically, after Plaintiff requested an

adm ni strative hearing, by letter dated August 19, 1997, he was
notified of his right to representation and given a list of
referral sources that would represent himon a gratuitous basis.
(R 106-07.) The matter was then listed for hearing on July 1,
1998, at which Plaintiff failed to appear, allegedly, as a result
of a transportation strike. The hearing was re-listed for
Novenber 17, 1998, and, while Plaintiff appeared at this tine, he
did so without an attorney. An extensive exchange took pl ace
between the ALJ and Plaintiff on Novenber 17, 1998 wherein the
ALJ inquired about Plaintiff’'s status wth representation, and
asked whet her he needed additional tinme to secure representation.
Plaintiff said that he did. The ALJ explained that he woul d not
re-list the hearing again, that Plaintiff indeed should start
obtai ning representation i medi ately, and provided Plaintiff with
a list of referral sources who would provide gratuitous services.
Plaintiff agreed that he would take the steps necessary to secure

counsel for the next hearing. (R 38-42.)

Not wi t hstandi ng the ALJ' s enphasis that it was Plaintiff’s
burden to find counsel, Plaintiff appeared at the January 1999
heari ng wi thout an attorney. When the ALJ inquired into the
situation, Plaintiff explained that he had contacted an attorney

who he believed woul d appear on his behal f, but did not do so.
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(R 49.) The ALJ asked Plaintiff why no Appointnent of
Representation form had been filed, and Plaintiff provided no
explanation. (R 49.) The ALJ decided to nove forward with the
hearing, despite plaintiff’s indications that he did not

under stand the proceedi ngs and that he just wanted to “get it

over with.” (R 50.)

Wiile Plaintiff did not explicitly agree to waive his right
to an attorney, the repeated opportunities that Plaintiff had to
secure counsel, coupled with Plaintiff's failure to do so over
t he course of seventeen nonths, denonstrates a passivity that
mlitates against the relief Plaintiff requests. Wile Plaintiff
clainms that he had nmet with an attorney that agreed to represent
himat the January 1999 hearing, there is no indication that
representation had i ndeed been secured, since there was no

evidence of a filing of the Appointnment of Representation form

The ALJ accommodated Plaintiff on several occasions,
extended to Plaintiff opportunities to obtain counsel, and
excused his procl ainmed i gnorance of the hearing process. After a
t hor ough and i ndependent review of the record, wherein any
i ndi cation of clear prejudice or unfairness by the ALJ is absent,
Plaintiff’s mere | ack of counsel during the January 1999 hearing
is insufficient cause for remand by this Court. Plaintiff,
however, attenpts to denonstrate clear prejudice by making the

foll owi ng argunents in support of his assertion that the record
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is flawed due to the lack of representation. For the follow ng
reasons, we find that Plaintiff has made no such show ng of clear

prej udi ce.

B. Dr. Goldstein's Concl usions

Plaintiff contends that the Report and Recomrmendation fails
to recognize the critical inportance of the ability to stand
t hroughout the workday as an essential conponent of both |ight
and nmedi um work. Thus, Plaintiff objects to the conclusion
contained therein that Dr. Goldstein’s assessnent that Plaintiff
islimted to standing/wal king for two to |l ess than six hours is
consistent wwth an ability to stand/wal k “approxi mately” six
hours, as characterized by the ALJ.® The ALJ stated as foll ows:
“Martin Goldstein, MD. supported the above assessnent on

February 11, 1997, although he reported the clainmant could

perform nmediumexertion . . . The undersigned affords the
claimant the benefit of any doubt and, therefore, limts himto a

nmodi fied portion of light work.” (R 26. (enphasis added))

3 Plaintiff appears to take issue with the physi cal
| ocation of Dr. Goldstein’s check mark on the Medi cal Source
Statenent of Claimant’s Ability to Perform Wrk-Rel ated Physi cal
Activities in the category of “Standing & Walking.” Plaintiff
clainms that a close ook at the formindicates that the mark is
actually between “less than 2 hours” and “2 to |less than 6
hours,” and that it is nowhere near “6 or nore hours.” (R 224.)
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“Light work,” as defined in the regul ations,

involves |ifting no nore than 20 pounds at a tinme with
frequent lifting or carrying of objects weighing up to
10 pounds. Even though the weight |ifted may be very
little, ajob is in this category when it requires a
good deal of wal king or standing, or when it involves
sitting nost of the time with sone pushing and pulling
of armor leg controls. To be considered capabl e of
performng a full or w de range of |ight work, you nust
have the ability to do substantially all of these

activities. |If soneone can do |ight work, we determ ne
that he or she can also do sedentary work, unless there
are additional limting factors such as |oss of fine

dexterity or inability to sit for |long periods of tine.

20 CF.R 8 416.967(b). “Mediumwork” involves “lifting no nore
than 50 pounds at a tinme with frequent lifting or carrying of

obj ects weighing up to 25 pounds,” together with the sit/stand
requirenents of light work. 1d. at 8 416.967(c). A full range
of light or nmediumwork requires standing or wal king, off and on,
for a total of approximately six hours in an eight-hour work day

to meet the lifting requirenments. See Jesurumyv. Sec. of Health

& Human Servs., 48 F.3d 114, 119 (3d Gr. 1995); Social Security

Rul i ng 83-10.

Dr. Coldstein, upon consideration of Plaintiff’s
inpairnments, limted himto lifting up to fifty pounds, standing
and wal ki ng between two and six hours in an ei ght-hour work day,
and sitting six or nore hours in an eight-hour work day. (R
224.) Wth the possible exception of Plaintiff’s standi ng and
wal ki ng capability, Dr. Goldstein’s evaluation otherw se cleared

Plaintiff for nmedi um worKk. | ndeed Dr. Goldstein’s indication
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that Plaintiff is restricted to up to six hours per day of
standi ng and wal ki ng does not preclude Plaintiff from being
capabl e of standing and wal ki ng, perhaps at varying intervals,
for up to six hours per day. Accordingly, the ALJ had
substantial record evidence to determne that Plaintiff could
wal k and stand approxi mately six hours a day, and was, thus,

capabl e of nedi um work.

Even if the ALJ's interpretation is mstaken, as Plaintiff
suggests, no clear prejudice has resulted to Plaintiff as a
result of not being represented by counsel at the January 1999
hearing. The record denonstrates that the ALJ gave Plaintiff the
benefit of the doubt and limted himto a nodified portion of
light work with a sit/stand option. (R 26.) Further, the
resi dual functional capacity assessnment is well-supported by
record evidence. Specifically, Dr. Sabugo gave Plaintiff no
[imtation on standing or walking. (R 217.) As well, the state
consul tative physician’s report noted that Plaintiff could stand

about six hours in an eight-hour work day. (R 206.)

C. Plaintiff’s Mental |npairnent

Plaintiff next argues that the ALJ did not sufficiently
develop the record with regard to Plaintiff’s nmental inpairnent,

and shoul d have ordered further nedical reports. Plaintiff now

19



asserts that, since the ALJ neglected to do so, his decision is

not supported by substantial evidence.

Were there is evidence of nmental inpairnment that allegedly
prevents a claimant from working, the Conm ssioner nust follow

the procedure set forth in 20 CF.R § 404.1520a. Plumer v.

Apfel, 186 F.3d 422, 432 (3d Gr. 1999). “These procedures are
intended to ensure a claimant’s nental health inpairnments are

gi ven serious consideration by the Comm ssioner in determ ning
whether a claimant is disabled.” 1d. Under these procedures,
the ALJ nust first evaluate the claimant’s pertinent synptons,
signs, and | aboratory findings to determ ne whether he or she has
a nedically determ nable nental inmpairnent. 20 CF.R 8§

404. 1520a(b)(1). If a nedically determ nable nmental inpairnent
is found, the ALJ nust then rate the degree of functional
[imtation resulting fromthe inpairnent. 8 404.1520a(b)(2). To
performthis latter step, the ALJ should assess the claimnt’s
degree of functional limtation in four areas: (1) activities of
daily living; (b) social functioning; (c) concentration,

persi stence or pace; and (d) episodes of deconpensation. §

404. 1520a(c)(3). If the degree of limtation in the first three
functional areas is “none” or “mld,” and “none” in the fourth
area, the ALJ will generally conclude that the inpairnment is not
severe, unless the evidence otherw se indicates that there is

nmore than a mnimal [imtation in the claimant’s ability to do
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basic work activities. § 404.1520a(d)(1).

To assist with the severity determ nation, the ALJ nust
conpl ete a standard docunent called a “Psychiatric Review
Techni que Fornmi (“PRTF"), which is essentially a checklist that
tracks the requirenents of the Listings of Mental Disorders.

Wody v. Sec. of Health & Human Servs., 859 F.2d 1156, 1159 (3d

Cir. 1988) (citing 20 CF. R Pt. 404, Subpt. P, App. 1, 8§ 12
(1987)). The regulations permit an ALJ to conplete the form

wi t hout the assistance of a nedical adviser, but “there nust be
conpetent evidence in the record to support the concl usions
recorded on the formand the ALJ nust discuss in his opinion the
evi dence that he considered in reaching the conclusions expressed
on the form” 1d. (citing 20 C.F.R 8 404.1520a(c)(4)). An ALJ
is not required to enploy the assistance of a qualified

psychi atrist or psychol ogi st when making an initial determ nation

of nmental inpairnment. Plumer, 186 F.3d at 433.

Fol l owi ng a reasoned anal ysis of the record, the ALJ in this
matter determned that Plaintiff’s alleged nental inpairnment was
nonsevere, “resulting in at nost slight restrictions which do not
affect [Plaintiff’s] ability to work.” (R 25.) Analyzing the
four areas of functioning, the ALJ determ ned that Plaintiff had
no restrictions in activities of daily living, no difficulties in
mai nt ai ni ng soci al functioning, no deficiencies of concentration,

no epi sodes of deterioration at work or in work-like settings,
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and no evidence of synptons resulting in a conplete inability to
function independently outside the area of his hone. (R 25.)
The ALJ attached the PRTF to his opinion, and concl uded t hat
Plaintiff’s adjustnent order with depressed nood “[did] not
constitute a severe inpairnent for adjudication purposes at any

point intime relevant to his claims.” (R 25.)

There is little evidence in the record to warrant reversal
of the ALJ's decision. Dr. CGoldstein, after one exam nation,
di agnosed Plaintiff with, anong other things: “Adjustnent
di sorder with depression by observation and patient’s description
of his unhappi ness of not being able to work.” (R 223.) There
was no further discussion of Plaintiff’s depression, nor was
t here any evidence of needed therapy, nedication or other
treatment. Furthernore, Dr. Goldstein did not indicate that this
depression was the source of any limtation. Moreover,
Plaintiff’s own treating physician, Dr. Sabugo, did not note any

type of nental inpairnent.

Plaintiff also argues that his own testinony should have
alerted the ALJ to the presence of a nental condition.
Specifically, Plaintiff stated in his Request for Hearing: “l am
wi t hdrawn, ny brother has to take me where I want.” (R 193.)
Plaintiff also testified, and the ALJ recogni zed, that Plaintiff
had curtailed even the nost sinple daily activities. (R 24, 80-

81.) Such testinony, however, was well-addressed by the ALJ in
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hi s opi ni on when he determ ned that such inactivity was not due
to a psychiatric inpairnent. (R 25.) Indeed, Plaintiff’s own
testinmony regarding his belief as to why he is disabled and
unabl e to work suggests only the presence of “a | ot of pain.”
(R 68.) Plaintiff never suggested that his nental state was a
[imting factor. Accordingly, we reject Plaintiff’s argunents,

and the ALJ's determ nation shall not be disturbed.

D. Testinmony of the Vocational Expert

Finally, Plaintiff contends that testinony of the VE does
not, by itself, provide substantial evidence of a significant
nunber of jobs in the econony that Plaintiff can perform
Specifically, Plaintiff objects to the conclusion contained in
the Report and Recommendation that there is no conflict between

the VE's testinony and the Dictionary of Occupational Titles (4th

ed. 1991) (“DOr"). Plaintiff alleges that there is a conflict,
and that since the ALJ failed to resolve this conflict in his

opinion, it |lacks the support of substantial evidence.

Social Security Ruling 00-4p states that “[o]ccupational
evi dence provided by a VE. . . generally should be consi stent
with the occupational information supplied by the DOI.” Soci al
Security Ruling 00-4p (Dec. 4, 2000). Consequently, “[w] hen

there is an apparent unresol ved conflict between VE .

23



evi dence and the DOT, the adjudicator nust elicit a reasonable
expl anation for the conflict before relying on the VE .

evi dence to support a determ nation or decision about whether the
claimant is disabled.” 1d. Neither the DOT nor the VE s
testinmony automatically trunps the other in the event of

conflict, rather, the conflict nmust be resolved by the ALJ. |[d.
This duty of inquiry is an affirmative responsibility on the part
of the ALJ. 1d. The Third Grcuit has interpreted this ruling
as requiring the ALJ to elicit a reasonabl e explanation for the
apparent conflict, that the explanation be nade on the record and
that the ALJ explain in his decision howthe conflict was

resolved. Burns v. Barnhart, 312 F.3d 113, 127 (3d Gr. 2002).

In this case, the VE testified that an individual with the
l[imtations posed in the ALJ' s hypothetical could still perform
the jobs of interviewsurvey taker, assenbler and hand- packer.
Plaintiff contends that the VE' s testinony conflicts with the
DOT. According to the DOI, a “survey worker” or “interviewer” is
considered light work. DOT 205.367-054. Wiile there is a range
of packer positions, the DOT provides that all are classified, at
mnimum at the light exertional level. See, e.qg., DOT 920. 685-
038 “Case Packer and Sealer” (light work); DOT 784.687-042
“I nspector-Packer” (light work); DOI 920. 685-054 “Cotton Rol
Packer” (light work); DOT 920.698-082 “Dental Floss Packer”

(l'ight work). The assenbler position entails primarily |ight
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work. See, e.qg., DOT 369.687-010 “Assenbler” (light work); DOT
669. 685- 014 “Basket assenbler” (light work); DOl 685.685-014
“Pattern assenbler” (light work); DOT 690.685-394 “Sport-shoe-

spi ke assenbler” (light work).

The foregoing positions identified by the VE match those
that can be performed by an individual with Plaintiff’s
l[imtations. Since there is no inconsistency between the VE s
testinmony and the listings in the DOT, the ALJ was under no duty
to resolve any conflict. This conclusion would not have been

different if Plaintiff was represented by counsel at the hearing.

I11.  CONCLUSI ON

Upon a thorough and i ndependent review of the record, for
t hese foregoing reasons, this Court OVERRULES Plaintiff’s
obj ections, and APPROVES and ADOPTS Magi strate Judge Smith's
t horough and wel | -reasoned Report and Recommendati on as
suppl enmented by this Menorandum Accordingly, Defendant’s Mdtion
for Summary Judgnent is GRANTED and Plaintiff’s Mtion for

Summary Judgnent i s DEN ED
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STANLEY DESH ELDS, : ClVIL ACTI ON
Pl aintiff, :
V.

JO ANNE B. BARNHART,
Comm ssi oner of Social Security,
Def endant . : No. 02-8426
ORDER

AND NOW this day of February, 2004, upon careful
and i ndependent consideration of United States Magi strate Judge
Charles B. Smth's Report and Recommendati on (Doc. No. 23) and
Plaintiff Stanley DeShields (“Plaintiff”) Cbjections thereto

(Doc. No. 24), IT IS ORDERED that:

1. Plaintiff’s Cbjections to Magistrate Judge Smith’s

Report and Reconmendati on are OVERRULED.

2. Magi strate Judge Smth’s Report and Recommendation is
APPROVED and ADOPTED as suppl enented by the foregoing

menor andum
3. Plaintiff’s Mtion for Summary Judgnent is DEN ED.
4. Def endant’ s Motion for Summary Judgnent is GRANTED.

5. The Cerk of Court is hereby directed to mark this case

cl osed for adm nistrative purposes.

BY THE COURT:

JAMES MG RR KELLY, J.



